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torts, when there is no proof of carelessness or wrong intent. 
And even within these narrow limits, the conflict of authority as 
to the extent of the application of the maxim would suggest 
extreme caution in regard to placing much reliance upon it. So 
that upon the whole, we may safely conclude that those conse- 
quences which the law treats as too remote for consideration in 
estimating damages, must be such as the defendant had no just 
ground to expect would flow from his act — in other words — such 
as were, upon the basis of his knowledge, rather accidental than 
natural, or ordinary. We shall not be expected to discuss the much 
vexed question, what amounts to an accident, or what damages are 
natural and what accidental. The term, with reference to accident 
policies, has been defined as " any event which takes place without 
the foresight or expectation of the person acted upon, or affected 
by the event :" Withey, J., in Ripley v. Ry. Passenger Assurance 
Co., 2 Bigelow Ins. Cas. 738 ; Providence Life Ins. Co. v. Martin, 
32 Md. 310. The cases are considerably numerous where this de- 
finition is substantially confirmed. And as it so nearly coincides 
with the rule before stated, we shall not say more, trusting that 
we have sufficiently removed any ground of misapprehending what 
we before said upon the force and application of the maxim. 

I. F. R. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Errors of Connecticut. 

CLARK AND WIFE v. GILBERT.' 

A married woman to whom possession of land is delivered under a parol gift, and 
who occupies the land uninterruptedly, adversely and exclusively as her own for 
fifteen years, thereby acquires a complete title in herself, subject to an estate by 
curtesy in her husband, where the husband, although living with her, claims no 
independent, exclusive occupation in himself. 

Possession taken under a parol gift is adverse in the donee against the donor, 
and if continued for fifteen years perfects the title of the donee as against the donor. 
The donor in such case not only knows that the possession is adverse, Imt intends 
it to be so, and there is no occasion for any notoriety. Notoriety is only import- 
ant where the adverse character of the possession is to be brought home to the 
owner by presumption. 

Bill in equity, praying for a decree vesting the title to certain 
land in Jane E. Clark, one of the petitioners ; brought to the Su- 

1 Mr. Hooker, the reporter, will accept our thanks for this case, and some others. 

Eds. Ah. Law. Rbg. 
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perior Court in Middlesex county, and reserved for advice on facts 
found by the court. The case is sufficiently stated in the opinion. 

Tyler and Culver, for the petitioners. 

Ohadwiek and JT. 0. Robinson, for the respondent. 

Butler, C. J. — The material facts on which this case rests, ex- 
tracted from the findings, are as follows : — 

Henry W. Gilbert, the uncle of the petitioner, Jane E. Clark, 
desired that Mrs.. Clark and her husband, who then resided in 
Meriden, should remove to Chester, that he might enjoy her society. 
In the year 1850, to induce them to leave Meriden and remove to 
Chester, the said Gilbert promised that, if they would abandon 
business in Meriden and so remove, he would set the husband, 
Linus Clark, up in business, and build a house for his wife. They 
did so remove, and pursuant to his promises said Gilbert put said 
Linus in possession of a factory and business, and commenced 
making arrangements to build a house for his wife. At that time 
he was the owner of the house in question, but it was then occu- 
pied by one Henshaw. Henshaw soon left and removed from the 
state, and the said Gilbert then abandoned the idea of building, 
and gave the key of the dwelling-house in question to his said 
niece, Mrs. Clark, saying to her, " There is a house for you ; it is 
a comfortable place, and I think you will be pleased with it. It is 
convenient for keeping a cow, and boarding your husband's work- 
men. The place is yours. You can make such improvements and 
alterations in it as you please." The said Jane with her husband 
thereupon took possession of the premises, and continued in pos- 
session for about twenty years. Said Gilbert left the country in 
1852, giving said Jane to understand, when the place was alluded 
to between the time when she took possession and the time of his 
leaving, that the place was hers, and he did not thereafter, at any 
time before the bringing of this bill,, say or do, or authorize to be 
said or done, anything inconsistent with that idea. The petitioner, 
Jane E. Clark, from the time that she and her husband went into 
possession of the place in 1850, occupied the premises as her own 
until 1870, paid a mechanic's lien which existed thereon, and paid 
for changes in and improvements thereon, and, so far as a feme 
covert living on premises with her husband can occupy, did so ex- 
clusively and uninterruptedly, except as follows. The said Henry 
W. Gilbert had other property in the state, and when he left in 
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1852, gave the respondent a general power of attorney, and the 
respondent in 1855 gave by lease to Henshaw the privilege of dig- 
ging a well, and laying a pipe on said demanded premises, of which 
said Linus had knowledge, but said Jane had not. The respondent 
also, as agent of Henry W. Gilbert, paid the taxes on the de- 
manded premises from 1851 to 1857, but not thereafter until he 
levied an execution thereon. No other acts inconsistent with the 
title or possession of the petitioners during fifteen years next fol- 
lowing the commencement of their occupation appear in the find- 
ings. The respondent in 1868 brought a suit in the Superior 
Court against Henry W. Gilbert, obtained judgment by default, 
took out execution and levied it on the demanded premises as the 
property of H. W. Gilbert, and thereupon brought his action of 
ejectment against the petitioner, Linus Clark. On the trial of 
that case said Linus set up in defence the title in his wife by gift 
as aforesaid, and also a legal title in. himself by adverse possession. 
The respondent thereupon offered evidence of admissions of said 
Linus inconsistent with an adverse possession in himself, but the 
petitioner, Jane E. Clark, had no knowledge of any acts or ad- 
missions of said Linus inconsistent with her title and possession, 
and it did not appear that said Linus did any act, or made any 
admission, inconsistent with her title and possession, or his own, 
within fifteen years next following the commencement of her oc- 
cupation, or did any act, or made any declaration, indicative of a 
claim of exclusive title or possession in himself, at any time before 
the attachment and levy. The respondent obtained judgment in 
his action of ejectment, and removed the petitioners from the 
premises, and they thereupon brought this petition. On these 
facts are the petitioners, or either of them, entitled to relief? I 
think Jane E. Clark is. 

In the first place, I think on principle that a married woman 
can under circumstances like these, perfect a parol gift of real 
estate by an uninterrupted possession of fifteen years, where the 
husband, although living with her, claims no independent, exclu- 
sive occupation in himself. Why should it not be so ? The law 
does not vest him with any title or possession until the wife has 
acquired a title, and he had no legal right of possession therefore 
in this case during the fifteen years. It does not appear that he 
claimed during that period, or individually exercised, any right or 
possession in himself, and the court find that the possession was 
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hers, if, as a married woman, she could legally possess. I see no 
reason why she cannot possess under such circumstances, nor "why, 
having been put in possession individually by a gift, the possession 
may not properly be considered as continuedly hers, the husband 
making no claim to it. She certainly can have possession, and 
maintain it, where property is given to her for her sole and sepa- 
rate use, even as against her husband. And so she may, as against 
donor or husband, of personal property given for her separate use. 
I shall inquire hereafter whether this was so given, but on this 
point it is immaterial. If she can hold a possession when put in, 
and where the husband does not claim adversely to her, or inter- 
fere with it, the finding of the court establishes her possession in 
this case. As a legal proposition I think it clear that she may 
possess under such circumstances as are found here. 

Much has been said about an open, notorious possession, but 
such expressions are not applicable to a case like this. Possession 
taken under a parol gift is adverse in the donee against the donor, 
and if continued for fifteen years perfects the title of the donee as 
against the donor. The donor in such cases not only knows that 
the possession is adverse, but intends it to be, and there is no oc- 
casion for any notoriety. Notoriety is only important where the 
adverse character of the possession is to be brought home to the 
owner by presumption. Of course where it is shown that he had 
actual knowledge that the possession was under claim of a title, 
and therefore adverse, openness and notoriety are unimportant, 
for no other person has any legal interest in the question, or right 
to be informed by notoriety or otherwise. So long as Henry W. 
Gilbert knew that his niece was holding the premises as her own, 
under a gift from him, and would acquire a complete title at the 
end of fifteen years, she was not bound to make claim of right, or 
proclaim the character of her possession, until it was denied by 
him, or some agent of his authorized to make the denial. No act 
or declaration of his or of his agent came to her knowledge which 
required her to speak. I think there can be no doubt therefore 
that there was a gift to her, and possession delivered her pursuant 
to the gift ; that possession was continued adversely for more than 
fifteen years, and that neither the husband nor the donor, nor any 
authorized agent of his, so interrupted or disturbed that possession 
as to prevent the acquisition by her of a complete title. The act 
of authorizing a well to be dug and pipes to be laid in the land is 



CLARK bt i7X. v. GILBERT. 23 

of little importance. It was the act of an agent who had no spe- 
cial authority to interfere with the possession of this property, 
and certainly a general authority, upon the facts found, would not 
authorize it. The same may be said in respect to the taxes. As 
there was no conveyance of the property on record the assessors 
naturally continued to put it into the list of H. W. Gilbert, and 
the taxes were paid by his agent. The fact that he soon discon- 
tinued paying the taxes is a much more significant fact for the 
petitioner. 

This view of the principles involved is sustained by all the deci- 
sions involving the questions which have been found. The general 
principle that a husband, occupying the property of the wife with 
her or solely, is presumed to be occupying in subordination to her 
title, is generally recognised. See 2 Selden 342, and cases there 
cited. 

There have been two cases analogous to this decided in our sister 
states during the last ten years. The first was the case of Steel 
v. Johnson, 4 Allen 425, decided in 1862. In that case, the father 
gave to his daughter, who was a married woman, some real estate, 
and put her in possession of it, and she continued to hold posses- 
sion for more than twenty years, and it was holden that by opera- 
tion of law she thereby became vested with a complete title to the 
estate, which neither the father nor his grantees during his life, 
nor his heir3 at law after his death, could successfully contest. 

Another analogous case which arose in New Jersey and was 
decided in 1867, was that of Out.calt v. Ludlow, 32 N. J. 239. 
In that case a father gave a house and lot to a married daughter, 
and put her and her husband in possession, and they occupied 
until the Statute of Limitation had run against the father. Upon 
the question whether she or her husband was entitled to claim 
title acquired by such possession, it was holden, first, that a pos- 
session so entered into in right of the wife could not be taken advan- 
tage of by the husband to the prejudice of his wife, for his posses- 
sion was only through her, and he could not by any act of his own 
against his wife, change it into a possession adverse to her. Second, 
that if she was permitted by the father to hold possession of the 
property as hers, and by lapse of time such adverse possession 
ripened into a title, that title was hers. In that case possession was 
delivered to the husband as well as the wife, but in this case pos- 
session was delivered to the wife alone, and it does not appear 
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that during the fifteen years next thereafter Mr. Clark claimed 
any legal possession, nor indeed does it appear that he claimed 
any distinct possession at all, until he set it up as a contingent 
alternative in the ejectment suit. 

These two decisions are recent, are in harmony with the pro- 
gressive thought and legislation of the day, and cover the whole 
ground. For whether the wife alone in this case is deemed to 
have been in possession, as in the case in Allen, or whether they 
are both to be deemed to have been in possession, or the husband 
to have held the possession in her right, as in the case in New 
Jersey, her parol gift must be considered as having ripened into a 
perfect title by lapse of time, if these decisions are correct exposi- 
tions of the law. We think they are entitled to great respect, 
that they are founded upon correct principles, and characterized 
by good sense, and that in this case a perfect title was acquired 
by Mrs. Clark against Henry W. Gilbert, the donor, after a lapse 
of fifteen years from the time of the gift and the taking of posses- 
sion under it, and before the attachment and levy of the respon- 
dent. 

But several other questions arise in the case. First, did the 
husband become tenant by the curtesy when the title became per- 
fect in her? Second, if so, what effect is the judgment of Alex- 
ander Gilbert against Linus Clark in ejectment to have in relation 
to the decree ? 

It is undoubtedly a general rule that the husband becomes tenant 
by the curtesy in any estate which accrues to the wife during 
coverture, unless given in trust, or given to her for her sole and 
separate use. There is no trust here, nor is it clear that the donor 
intended it for her sole and separate use. Assuming then that 
Linus Clark took a life-estate by the curtesy, what bearing has that 
judgment upon the case ? Alexander Gilbert obtained no title by his 
attachment and levy, for a complete title had then vested in Jane 
E. Clark, and as incident thereto an estate by curtesy in her 
husband. The judgment therefore is without foundation and erro- 
neous, but it stands unreversed against Linus Clark, and as to him 
determines all right of possession in this property, and has been 
consummated by the dispossession of both the petitioners. It is 
inoperative against Jane E. Clark, for she was not a party to it, 
and she is entitled to a decree to establish her title, subject to the 
tenancy of her husband. But Linus Clark cannot impeach that 
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judgment in this proceeding except upon the ground of fraud, 
and that is not found. We can advise no decree therefore which 
will restore him to his title or possession, for that and another 
reason. It appears by the finding that he distinctly claimed a 
right to the possession on the facts in the case by virtue of a title 
in his wife, and that the claim was overruled. That ruling was 
erroneous on the facts as they appear of record in that case, and 
furnishes a sufficient ground for reversing the judgment. And as 
his right to a writ of error is not barred, he has adequate remedy 
at law. 

In this opinion the other judges concurred. 



The foregoing case presents two prac- 
tical questions in regard to the effect of 
adverse possession upon the title to land, 
which it is of the utmost importance to 
American lawyers clearly to understand. 

1. The precise point of time, when a 
possession of land, taken by consent of 
the owner, may become adverse to such 
owner, and the effect of the continuance 
of such possession, in transferring the 
title to the party in possession. Certain 
general principles, incidentally affecting 
these questions, are well understood and 
conceded by all ; as that one in posses- 
sion of land acknowledging the title of 
another to such land cannot resist the 
title of such other or acquire his title, 
without his knowledge and consent, 
however long the possession may con- 
tinue. From these axiomatic proposi- 
tions some have assumed, that no title 
could be acquired by a possession, 
whose inception proceeded from any trust 
between the parties, whether express or 
implied. But there is no foundation for 
the assumption to that extent. The only 
proposition maintainable upon this point 
is, that a possession beginning in trust or 
by the consent of the owner of the land, 
will never transfer the title to the land 
to the party in possession, except in con- 
formity to the trust or contract, so long 
as the possessor continues to recognise 
the trust and to hold under it. He may 
renounce the contract and claim to hold 



the land in his own right against all the 
world and if, after this becomes known 
to the owner of the land, such possession 
continues long enough to bar the right 
of entry, the title will be vested in the 
possessor : Willison v. Waikins, 3 Pet. 
U. S. 43 : Greene, v. Munson, 9 Vt. 37 ; 
Hull v. Davis, 10 Vt. 593. 

But upon the assumption that the 
possession continues as it began, under 
contract between the owner of the land 
and the party in possession, its effect 
will be to confirm the contract under 
which the entry was made and contin- 
ued. If the possessor enters under a 
parol gift his continued possession is but 
confirming such gift, until the period of 
the Statute of Limitations has expired, 
when the title will become perfected in 
the donee, notwithstanding at the time 
of his entry and during the whole period 
of his occupancy he may have recognised 
the title of the donor. In such a case 
all the elements of adverse possession 
concur ; the donee claims to hold the 
land in his own right, and the donor 
acquiesces in the justice of such claim. 
The case is stronger than where the 
party enters by strict and forcible dis- 
seisin, for there the owner of the land 
does not acquiesce in the claim of title 
by the possessor : Sumner v. Stephens, 6 
Met. (Mass.) 337, opinion of Shaw, 
Ch. J., commented upon ante, 12 Am. 
Law Reg. N. S. 276. So also where 



26 



CLARK bt ex. v. GILBERT. 



land is bought and the price paid, but 
no deed executed ; if the purchaser enter 
and continue to hold the land it will 
enure to his benefit as an adverse hold- 
ing, and the title be perfected after the 
lapse of the period of the statute : Brown 
v. King, 5 Met. (Mass.) 1 73 ; Ellison 
v. Cathcart, 1 McMullan (S. C.) 5. So 
tco if the land is contracted to be sold 
and the terms of payment fixed, although 
the price is not fully paid ; if possession 
is given under the contract, the purcha- 
ser, although holding under the contract 
and to that extent by the permission of 
the seller and acknowledging, to the 
fullest extent, the title as being in 
the seller, must nevertheless be consi- 
dered as holding in his own right and 
under a claim of title, so long as he 
performs the contract of purchase on his 
part. He is not, in any proper sense, 
tenant of the land to any one, or in any 
form, and if the contract is in writing, 
as, under the Statute of Frauds it must 
be, to be of any force, the purchaser, so 
long as he performs the contract on his 
part, cannot be evicted from the posses- 
sion by the seller. A court of equity 
will enjoin such a suit. It is only when 
the purchaser fails to perform the con- 
tract on his part, that he becomes a 
tenant at sufferance, and liable to evic- 
tion. The possession of the purchaser 
may not be adverse to the seller, in the 
sense of depriving him of his remedy 
under the contract, so long as the pur- 
chaser claims under the contract (and of 
course cjaims nothing beyond it), and the 
acquiescence of the seller is only to the 
extent of the contract, as held in Woods 
v. Dille, 11 Ohio 455. But where the 
purchaser fully performs the contract ou 
his part, we cannot comprehend why his 
possession under claim of title in him- 
self against all the world, must not date 
from the time of entering upon the land 
under the contract, and thus, after the 
lapse of the full term of the Statute of 
Limitations and the performance of the 



contract, vest the title in him. That 
has been bis claim and the concession 
of the former owner, during the entire 
period of the Statute of Limitations, and 
that is all there is in any case of title 
acquired under the statute. There is, 
no doubt, under this view of the ques- 
tion, the possibility that some anomalies 
may occur, not contemplated in other 
cases, nnder this branch of the law. 
The period for payments under the con- 
tract may extend beyond the term of the 
Statute of Limitations, and in such cases 
no title could become perfected in the 
purchaser until his contract was per- 
formed. This is his claim, and this the 
ground of acquiescence on the other 
part. But in this there is nothing which 
need deter us from adopting the rule. 
This is but the ordinary condition of all 
possessory titles and of perfected titles 
acquired by possession. The title ac- 
quired is according to the claim of the 
possessor and the acquiescence of the 
holder of the title. One may be in pos- 
session of land, for the term of the statute, 
claiming the right to hold the land 
against all the world, and still not ac- 
quire title in fee. His title will be ac- 
cording to 'the nature of his claim, 
whether as tenant in fee or for life or 
years or only at will, or by sufferance. 

2. This proposition is well illustrated 
by the next point in the case. Where 
husband and wife live upon land in the 
ordinary mode, the law interprets the 
possession as that of the husband, as 
indeed it must, so long as he is regarded 
as the head and director of the affairs 
of the family. But the title acquired bv 
such holding of the husband may enure 
for the benefit of the wife and will do so, 
if the husband's claim of title was in the 
right of the wife. There is no more in- 
consistency in allowing the contract or 
claim to define the character of the pos- 
session in one particular than in another. 
The extent of possession is always defined 
by the contract under which possession 
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is held. Without reference to any deed enclosed, or of the whole tract ; but also 

or contract affecting the land, the posses- the character of the possession, whether 

sion will be limited to the actual occu- in right of the occupant or of another, 

pancy, posxessio pedis. So too the and equally of what particular title, 

possession of land, in general, indicates more or less, the possession is to be 

a claim of ownership in fee, since that treated as the exponent. The decision 

is the more common way in which occu- seems unquestionable upon both points, 

pants of land in this country hold it. and we hope we have been able to show 

But the deed, or contract, or claim, of their importance in the different applica- 

the occupant must be referred to, not tions which may be made of the princi- 

only to determine the extent of the pos- pies involved, 

session, whether it be only of the piece I. F. R. 



Supreme Court of Errors of Connecticut. 
FITCH v. GATES. 

A non-negotiable note payable on demand was executed to F. by the defendant. 
Fourteen years later the note was transferred and delivered by F. to the plaintiff 
in part payment of a debt, and the plaintiff brought suit in his own name thereon 
under the statute authorizing a suit so to be brought. At the time the plaintiff 
took the note of F. the defendant had for several years had a claim on book against 
F. greater than the note. The plaintiff knew this and had shortly before been 
present at a meeting of F. and the defendant at which they had attempted to adjust 
their mutual claims, and at which F. had told him that he intended to apply the 
note in part payment of his indebtedness to the defendant. He also knew that 
the defendant expected such application to be made. The application however 
was not actually made at the time, the parties separating without having agreed as 
to the exact balance due. Whether the defendant could set off his claim against 
the note in- the suit: Qucere. The authorities both English and American are in 
conflict and confusion upon the point. 

Whether or not such set-off could be made in an ordinary case, yet here the 
plaintiff must be regarded as having taken the note with full knowledge of an un- 
derstanding of the parties that it should be applied upon the book account of the 
plaintiff, and therefore as having taken it subject to the right of the defendant to 
make the set-off. 

It was not found in terms that F. was insolvent at the time the set-off was sought 
to be made, but it appeared that the defendant had obtained judgment against F. 
more than a year before for the amount, that the debt had then been of several 
years' standing, and that the execution obtained upon the judgment had never been 
collected. Held, that it might reasonably be inferred that F. had not the means 
of payment or that they were beyond the reach of legal process. 

Assumpsit by the plaintiff as assignee of a non-negotiable note, 
against the maker ; brought to the Court of Common Pleas of 
New London county, and tried on the general issue, with notice 
of a set-off, closed to the court. The court found the facts and 



